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after-blog-after-rant about this P2P issue, and

finally with a Government consultation on P2P file

sharing which concluded, dismally, that there was

•a marked polarisation of views between the rights

holder community, consumers and the ISPs over

what action should be taken•. Frankly, it can appear

that •we•re on a road to nowhere•, and it feels like

we could continue on that road for a very

long time to come. This is

what•s so admirable

about Carter•s

references to incentives, as that•s what I•ve long

considered to be the root cause of the polarisation.

The incentives of the Internet Service Provider are,

broadly speaking, to provide access to a network

and prevent churn from their existing customer

base.  In contrast, the incentives of the copyright

holder are to control the right of copying … that•s

how copyright has been understood. In between the

two has been explosive growth in uncontrollable file

sharing of copyrighted content on networks. 

One way economists approach these problems

is to refer to the Coase Theorem and the concept of

•negative externalities.• The simplest example of

such externalities involves an oil refinery dumping

pollution into a lake, which is also used by

fishermen who catch fish.  Given that the pollution

released by the refinery greatly reduces the yearly

catch of fish, the fishermen who earn their living on

the lake are negatively impacted. Our

interventionist instinct might be to require the

factory to cease dumping, or pay for the negative

impact of this pollution upon the yearly catch. This

instinct however, ignores the broader context. The

refinery produces a product upon which even the

fishermen rely „ fuel. 

Let•s pause there and consider the carry-

across to file sharing. ISPs provide access, and like

a dumb pipe, what the consumer does with that

access is often argued is none of the ISP•s

business. But does that •dumb• definition of access

give rise to the pollution of musical copyright?

Could it be argued that the incentive structure, as it

is presently designed and regulated, results in a

negative 

illegal use of creative work is not what•s being done

with the work per se (e.g., how the content is

shared), but what has been licensed and what has

not „ including those uses presently in negotiation

as well as those we have yet to imagine and

therefore anticipate.

In terms of tangible outcomes  one can expect

from the final report this summer, the concept of a

solution, whether that solution is a •Rights Agency•

or other will be at the top of any songwriter or

music publisher•s priority list. Action 11 states that

the final report will have •explored the potential• for

a rights agency to provide incentives for the legal

use of copyright material (See Box). Now, whilst

woolly language like •explored the potential• makes

my skin come out in a rash, the constant and

coherent reference to •incentives• is actually the

most commendable part of the report. Carter•s

focus on the •development of models that provide

incentives for all for legitimate downloading and

use, a framework of common responsibility to

discourage and prevent illicit use• illustrates his

insightful understanding of the problem, and what it

will take for the market to deliver a solution. 

To date, we•ve had panel-after-conference-
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provide to our

60,000 members and over

350,000 licensees. Other sectors of media,

now feeling digital disruption gather pace, would do

well to take note.

So, by the time the final report comes out, this

whole episode might very well have a •new schools•

and •old rules• feel about it. My hunch is that it

really comes down to making sure the supply chain

works and that intellectual property doesn•t find

itself on the hard shoulder in terms of the value it

contributes to the larger marketplace. On that note,

Carter needs to remember that licensing is a

completely common way for creators of intellectual

property to earn compensation for their work.  In

fact, such a licensing model is embedded in the

price of the majority of consumer electronics

products. Take an example that brings with it a

touch of irony: the Fraunhofer Institute developed

and licenses the MP3 format that is incorporated

into myriad music devices and

applications. 

Unsurprisingly, Fraunhofer•s protection of their

intellectual property is complex, but you might note

some similarities to the structure. Basically there

are two types of license: (i) creation for media and

content type companies and (ii) playback licenses

for hardware manufactures. Obviously, there is

some overlap between the two (e.g. Apple,

Microsoft) but does this not sound eerily similar to

the definitions •mechanical• and •performing• right.

Dig deeper and you•ll recognise that when you

buy a handset, the price you paid includes fees that

are payable to myriad IP owners with whom you

have no direct relationship.  What they might term

•pass-through•, we might call •buy-outs•. Those

blinkered critics of PRS for Musicshould appreciate

how IP works in the broader commercial context. 

On reflection, the way in which this supply chain

for gadgets functions is not a million miles away

from the way PRS for Music ensures the supply

chains work for the play, performance and

reproduction of musical copyrights. At particular

points in the supply chain, rights owners participate

in the value of those goods and services to which

their rights add value. Importantly, most of these

supply chain relationships are not a function of

levies … a term that is often misunderstood,

misused and yet batted for sixes far too easily in

this debate.  Rather these relationships are the

function of commercial licenses.  

And here is where Carter has done and can

continue to provide a catalyst for change „ through

not only a recognition of the value introduced by

music rights holders within a Digital Britain, but

also some mindful innovation in terms of how

rights holders might participate in this value. With

it all still to play for, the public debate surrounding

the outcome is an admirable step in the right

direction. 

externality upon the value of musical copyright?

Might the economists at PRS for Musicbe able to

engage with Carter•s •rights agency• consultation to

propose a Coase•s Theorem-style solution to the

problem? We can hope. 

Carter•s Digital Britain interim report should be

highly commended as it carefully and critically

offers a catalyst for change. What that change may

eventually look like, however, might be surprisingly

familiar to songwriters, composers and music

publishers. That•s because with an increasingly

diverse number of rights holders, and similarly a

growing variety in rights users, the role of collective

rights management grows by default. To

understand why, I•d recommend some relatively

light reading in a book titled The Gridlock Economy.

In it, Columbia Law School professor Michael

Heller sets out, with remarkable clarity, the

benefits of •patent pooling• as being three-fold.

Firstly, it lowers transaction costs to both rights

holder and … importantly … the rights user.

Secondly, it prevents fragmentation which can lead

to gridlock and prevent markets from functioning.

Third, it resolves coordination problems that arise

in •many-to-many• markets. How many players

might be involved? Carter should not restrict his

focus to simply the •four major labels• but also

ensure that attention is drawn to the function we

Digital Britain Action 11
By the time the final Digital Britain report is

published the Government will have explored with

interested parties the potential for a Rights

Agency to bring industry together to agree how to

provide incentives for legal use of copyright

material; work together to prevent unlawful use

by consumers which infringes civil copyright law;

and enable technical copyright-support solutions

that work for both consumers and content

creators. The Government also welcomes other

suggestions on how these objectives should be

achieved.

Stephen Carter is keynote speaker at the
Performing Right Society AGM on 30 April 
at 2.30pm.

Will Page is Chief Economist of PRS for Music, 
see his work at
www.prsformusic.com/economics


