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Summary of paper 

 

Safe Harbour enables many technology intermediaries to remain either unlicensed or under-licensed: 

 

 Facebook, for example, remains unlicensed.  It is a free to use social media service which enables users to upload 

content (including videos) to the service, ‘liking’ content hosted by third party services or ‘sharing’ (re-circulating) 

content posted by other users.  Facebook held its Initial Public Offering in 2102 and its market capitalisation has 

since reached $328BN.1  According to Facebook’s 2016 year-end SEC filings 1.86BN monthly active users across 

the world use the Service, with approximately 20% of those coming from Europe.   

 

 In another example, YouTube asserts that only copyright content it ‘monetises’ is subject to copyright and 

therefore reports only a proportion of the music used on its platform. It is therefore regarded by rightsholders as 

being under-licensed. It also provides usage data in a manner that imposes extraordinary operating costs on 

rightsholders, resulting in a net under-valuation of rights. 

Neither operates with the full consent of rightsholders, by definition causing them direct economic harm, while also 

damaging both fully-licensed competitors via unfair competition and the economy as a whole by provoking parasitic 

rather than Pareto-optimal growth. That consent is an essential element of an efficient economy relies on the ‘Pareto 

efficiency test’, which states that if an outcome is to be judged efficient and society is to become wealthier, some 

must become better off without others becoming worse off. Since no rational person would consent to being made 

worse off in a voluntary transaction, Pareto-optimal growth requires the consent of parties to economic transactions. 

It may be contrasted with ‘Parasitic Growth’, in which one person (the parasite) becomes better off at the expense of 

another. Such growth is in practice primarily a transfer from one to the other: a negative sum outcome that decreases 

society’s wealth as a whole. 

 

One assertion made by technology intermediaries is that the disruption to the creative industries caused by their 

innovation represents no more than the capitalist process of creative destruction. This, however, is to confuse the 

disruption that innovation causes to competitors with a failure to obtain the consent of suppliers, the providers of 

complementary inputs or those with intellectual property rights in the new product. 

 

Some intermediaries also suggest that the transaction costs of obtaining licences can be higher than the value in use 

of the creative works being distributed and that this may justify an exception to copyright on the grounds that the 

high transaction costs would anyway have prevented distribution of the works, so there is no actual harm to 

rightsholders if they are not paid for any distribution that does take place, but which otherwise would not have. In this 

case there is still a loss in value for the creators – it is simply that transaction costs were too high for it to have been 

realised, resulting in market failure. In this case Pareto-efficiency may be restored by implementing a mechanism for 

compensation that costs less to implement than the transaction costs involved in obtaining consent. Such a 

mechanism might, depending on the circumstances, be a general tax, a levy or a blanket licence. Safe harbour, by 

contrast, cannot deliver Pareto-efficiency because it subsidises one at the expense of the other, promoting Parasitic 

Growth to the detriment of the economy as a whole. 

 

There are in theory three different ways in which the imbalance caused by Safe Harbour may be addressed: 
 

 Changing the law to oblige the intermediaries to seek the consent of rightsholders; 

 Implementing a mechanism under existing law that would enable user/consumers/uploaders to obtain consent 

directly with the rightsholders; 

 Requiring technology intermediaries to pay fair compensation, freely negotiated by and distributed to 

rightsholders, to compensate the harm caused by lack of consent. 

                                                           
1 https://ycharts.com/companies/FB/market_cap 


